§570.904

bound by the consolidated plan with re-
spect to the use or distribution of
CDBG funds to meet nonhousing com-
munity development needs.

(b) Following a consolidated plan. The
recipient will be considered to be fol-
lowing its consolidated plan if it has
taken all of the planned actions de-
scribed in its action plan. This in-
cludes, but is not limited to:

(1) Pursuing all resources that the
grantee indicated it would pursue;

(2) Providing certifications of con-
sistency, when requested to do so by
applicants for HUD programs for which
the grantee indicated that it would
support application by other entities,
in a fair and impartial manner; and

(3) Not hindering implementation of
the consolidated plan by action or will-
ful inaction.

(c) Disapproval. If HUD determines
that a recipient has not met the cri-
teria outlined in paragraph (b) of this
section, HUD will notify the recipient
and provide the recipient up to 45 days
to demonstrate to the satisfaction of
the Secretary that it has followed its
consolidated plan. HUD will consider
all relevant circumstances and the re-
cipient’s actions and lack of actions af-
fecting the provision of assistance cov-
ered by the consolidated plan within
its jurisdiction. Failure to so dem-
onstrate in a timely manner will be
cause for HUD to find that the recipi-
ent has failed to meet its certification.
A complete and specific response by
the recipient shall describe:

(1) Any factors beyond the control of
the recipient that prevented it from
following its consolidated plan, and
any actions the recipient has taken or
plans to take to alleviate such factors;
and

(2) Actions taken by the recipient, if
any, beyond those described in the con-
solidated plan performance report to
facilitate following the consolidated
plan, including the effects of such ac-
tions.

(d) New York HUD-administered Small
Cities. New York HUD-administered
grantees shall follow the provisions of
paragraph (b) of this section for their
abbreviated or full consolidated plan to
the extent that the provisions of para-
graph (b) of this section are applicable.
If the grantee does not comply with the
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requirements of paragraph (b) of this
section, and does not provide HUD with
an acceptable explanation, HUD may
decide, in accordance with the require-
ments of the notice of fund avail-
ability, that the grantee does not meet
threshold requirements to apply for a
new small cities grant.

[60 FR 56918, Nov. 9, 1995]

§570.904 Equal opportunity and fair
housing review criteria.

(a) General. (1) Where the criteria in
this section are met, the Department
will presume that the recipient has
carried out its CDBG-funded program
in accordance with civil rights certifi-
cations and civil rights requirements of
the Act relating to equal employment
opportunity, equal opportunity in serv-
ices, benefits and participation, and is
affirmatively furthering fair housing
unless:

(i) There is evidence which shows, or
from which it is reasonable to infer,
that the recipient, motivated by con-
siderations of race, color, religion
where applicable, sex, national origin,
age or handicap, has treated some per-
sons less favorably than others, or

(if) There is evidence that a policy,
practice, standard or method of admin-
istration, although neutral on its face,
operates to deny or affect adversely in
a significantly disparate way the provi-
sion of employment or services, bene-
fits or participation to persons of a
particular race, color, religion where
applicable, sex, national origin, age or
handicap, or fair housing to persons of
a particular race, color, religion, sex,
or national origin, or

(iii) Where the Secretary required a
further assurance pursuant to §570.304
in order to accept the recipient’s prior
civil rights certification, the recipient
has failed to meet any such assurance.

(2) In such instances, or where the re-
view criteria in this section are not
met, the recipient will be afforded an
opportunity to present evidence that it
has not failed to carry out the civil
rights certifications and fair housing
requirements of the Act. The Sec-
retary’s determination of whether
there has been compliance with the ap-
plicable requirements will be made
based on a review of the recipient’s per-
formance, evidence submitted by the
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recipient, and all other available evi-
dence. The Department may also ini-
tiate separate compliance reviews
under title VI of the Civil Rights Act of
1964 or section 109 of the Act.

(b) Review for equal opportunity. Title
VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d et seq.), and implementing
regulations in 24 CFR part 1, together
with section 109 of the Act (see
§570.602), prohibit discrimination in
any program or activity funded in
whole or in part with funds made avail-
able under this part.

(1) Review for equal employment oppor-
tunity. The Department will presume
that a recipient’s hiring and employ-
ment practices have been carried out in
compliance with its equal opportunity
certifications and requirements of the
Act. This presumption may be rebutted
where, based on the totality of cir-
cumstances, there has been a depriva-
tion of employment, promotion, or
training opportunities by a recipient to
any person within the meaning of sec-
tion 109. The extent to which persons of

a particular race, gender, or ethnic
background are represented in the
workforce may in certain cir-
cumstances be considered, together

with complaints, performance reviews,
and other information.

(2) Review of equal opportunity in serv-
ices, benefits and participation. The De-
partment will presume a recipient is
carrying out its programs and activi-
ties in accordance with the civil rights
certifications and requirements of the
Act. This presumption may be rebutted
where, based on the totality of cir-
cumstances, there has been a depriva-
tion of services, benefits, or participa-
tion in any program or activity funded
in whole or in part with block grant
funds by a recipient to any person
within the meaning of section 109. The
extent to which persons of a particular
race, gender, or ethnic background par-
ticipate in a program or activity may
in certain circumstances be considered,
together with complaints, performance
reviews, and other information.

(c) Fair housing review criteria. See
the requirements in the Fair Housing
Act (42 U.S.C. 3601-20), as well as
§570.601(a), which sets forth the grant-
ee’s responsibility to certify that it
will affirmatively further fair housing.

§570.906

(d) Actions to use minority and women’s
business firms. The Department will re-
view a recipient’s performance to de-
termine if it has administered its ac-
tivities funded with assistance under
this part in a manner to encourage use
of minority and women’s business en-
terprises described in Executive Orders
11625, 12432 and 12138, and 24 CFR
85.36(e). In making this review, the De-
partment will determine if the grantee
has taken actions required under
§85.36(e) of this chapter, and will re-
view the effectiveness of those actions
in accomplishing the objectives of
§85.36(e) of this chapter and the Execu-
tive Orders. No recipient is required by
this part to attain or maintain any
particular statistical level of participa-
tion in its contracting activities by
race, ethnicity, or gender of the con-
tractor’s owners or managers.

[53 FR 34466, Sept. 6, 1988; 53 FR 41330, Oct. 21,
1988, as amended at 54 FR 37411, Sept. 9, 1989;
60 FR 1917, Jan. 5, 1995; 61 FR 11482, Mar. 20,
1996]

§570.905 Review of continuing capac-
ity to carry out CDBG funded ac-
tivities in a timely manner.

If HUD determines that the recipient
has not carried out its CDBG activities
and certifications in accordance with
the requirements and criteria described
in §570.901 or 570.902, HUD will under-
take a further review to determine
whether or not the recipient has the
continuing capacity to carry out its ac-
tivities in a timely manner. In making
the determination, the Department
will consider the nature and extent of
the recipient’s performance defi-
ciencies, types of corrective actions
the recipient has undertaken and the
success or likely success of such ac-
tions.

§570.906 Review of urban counties.

In reviewing the performance of an
urban county, HUD will hold the coun-
ty accountable for the actions or fail-
ures to act of any of the units of gen-
eral local government participating in
the urban county. Where the Depart-
ment finds that a participating unit of
government has failed to cooperate
with the county to undertake or assist
in undertaking an essential community
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